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A GUIDE TO THE IMMIGRATION OF NURSES AND ALLIED HEALTH CARE
WORKERS
by Karin Wolman'

INTRODUCTION

U.S. immigration law treats healthcare workers
differently than other aliens seeking employment-
based visas. This is because there are legitimate pub-
lic health and safety interests in ensuring that all for-
eigners who come to provide healthcare services to
patients in the United States have been properly
trained and licensed, and they possess the English
language skills necessary to communicate effec-
tively with their patients and fellow care providers.
Keeping this principle in mind, the first step in rep-
resenting any health care worker is to determine
what options are available in a given case: What is
the offered job, and what are the alien’s credentials?
The answers to these two questions will help deter-
mine which visas may be available and will help
identify those documents needed to file an approv-
able petition.

To serve the policy interest in protecting U.S. pa-
tients, Congress enacted section 343 of the lllegal
Immigration Reform and Immigrant Responsibility
Act (IIRAIRA). It sets forth a new ground of inad-
missibifity for uncertified foreign health care work-
ers and lists seven occupations that require certifica-
tion, commonly called a “Visa Screen.” The issu-
ance of a Visa Screen confirms that an independent,
private credentialing organization approved by the
U.S. Citizenship and Immigration Services (USCIS)
has verified the validity of the foreign worker’s edu-
cational and professional credentials, including (1)
all licenses ever issued; (2) English-language ability;
and (3) eligibility for licensure in the United States
for work in any of the seven named health care oc-
cupations. A designated health care worker must
obtain a Visa Screen before he or she may apply for

! Copyright 2007 AILA. Reprinted and revised from an arti-
cle published in the Ninth Annual AILA New York Immi-
gration Law Symposium Handbook 13 (AILA 2006) by Mat-
thew Dunn and Karin Wolman.

? Pub. L. No. 104-208, 110 Stat. 3009 (Sept. 30, 1996). This
provision has been codified at §212(a)(5)(C) of the Immigra-
tion and Nationality Act of 1952, as amended, 8 USC
§1182(a)(5)(C) (2000).

an immigrant or nonimmigrant visa to work in any
of these occupations’.

The seven occupations that require certification
are;

= Nurses—includes Registered Nurses (RNs), Li-
censed Vocational Nurses (LVNSs), and Licensed
Practical Nurses (LPNs);

» Occupational Therapists;

= Physical Therapists;

* Speech Language Pathologists and Audiologists;
= Medical Technologists (clinical lab scientists);

= Physician Assistants; and

* Medical Technicians (clinical lab technicians).

Supervisory positions within these occupations
that may not entail any patient care but do have a
direct effect on patient care also are subject to the
certification requirement. Workers in research-
oriented positions who are not involved in any direct
patient care and do not have contact with any fluid
or tissue samples may be classified as “non-clinical”
and, thus, made exempt from the requirement.4

The final rule implementing IIRATRA’s changes
was published on July 25, 2003.° The rule initially
provided an effective date of September 23, 2003,
but it further authorized a blanket nonimmigrant
waiver under INA §212(d)(3) to defer the certifica-
tion requirement for one year, therefore exempting
any healthcare worker admitted as a nonimmigrant
prior to July 26, 2004.°  Then, in July 2004, a more

T INA §212(a)(5); see 8 CFR §212.15(a) (2006).

*Per 8 CFR §212.15(b)(2), the certification requirement does
not apply to aliens seeking admission to perform services in
a non-clinical health care occupation, defined by this section
as “one in which the alien is not required to perform direct or
indirect patient care,” including, but not limited to, teachers,
researchers and managers of health care facilities.

* Certificates for Certain Health Care Workers, 68 Fed. Reg.
43901 (July 25, 2003).

® This final rule created a transitional period that continued,
but also provided a sunset date, for the blanket nonimmigrant
waiver initially authorized in the first interim rule, 63 Fed.
Reg. 55007 (Oct. 13, 1998), which proposed that the health-
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limited extension was granted to July 26, 2005, but
only for nonimmigrants who were admitted in
Treaty National (TN-1) status and already licensed
in a U.S. jurisdiction prior to September 23, 2003.
As of July 26, 2005, no foreign worker may be ad-
mitted, readmitted, or granted an extension of stay
or change of status in order to work in a designated
healthcare occupation without a valid Visa Screen,

In issuing a Visa Screen, the national credential-
ing organization must certify that:

* The alien’s education, training, license and ex-
perience meet all statutory and regulatory re-
quirements for entry into the United States;

» The alien’s credentials are comparable with those
required for an American health care worker in
the same occupation,;

» The alien’s credentials are authentic, and in the
case of licenses, unencumbered;

* The alien has an appropriate level of competence
in oral and written English; and

* If not already licensed in the United States, the
alien has passed a test that predicts suecess on
state professional licensing exams——for an RN,
this is either the Commission on Graduates of
Foreign Nursing Schools (CGFNS) exam or the
National Council Licensure Examination — Reg-
istered Nurse (NCLEX-RN).

All foreign health care workers must present a
Visa Screen:

* Upon application for any immigrant or nonimmi-
grant visa at a U.S. Embassy abroad;

* Upon application for admission at a border post;
or

= Upon change of status, renewal or extension of
any employment-based visa status other than a
student or trainee status.

With respect to adjustment of status, the former
Immigration and Naturalization Service (INS) first
promulgated an interpretative memorandum® regard-

care worker certification requirement only apply to immi-
grants until final regulations were promulgated.

7 Extension of the Deadline for Certain Health Care Workers
Required to Obtain Certificates, 69 Fed. Reg. 43729 (July
26, 2004).

® William R. Yates, “Final Regulation on Certification of
Foreign Health Care Workers: Adjudicator’s Field Manual
Update AD 03-31” (Sept. 22, 2003), published on AILA
InfoNet at Doc. No. 03092641, (posted Sept. 26, 2003) (cir-

continued

ing the final rule’s requirement that a Visa Screen
had to be submitted at the time of filing for adjust-
ment of status. However, USCIS has since found
that the language of the rule compels the conclusion

‘that a Visa Screen may be submitted later, “at the

time of adjustment of status.™ USCIS Texas Service
Center announced on May 1, 2006 that it would be-
gin issuing Notices of Intent to Deny for any 1-485
applications for health care workers that did not in-
clude a Visa Screen at the time of filing, thus giving
applicants only 30 days to respond.'® Shortly there-
after, the Texas Service Center reversed itself, an-
nouncing to AILA on June 16, 2006 that it would
revert to a policy of issuing a Request for Evidence
in any case where a Visa Screen was not submitted
with the initial I-485 filing, thus allowing the appli-
cant 120 days to respond.'’

The certification requirement applies to foreign
workers who seek any employment-based status to
work in these occupations, even those who graduate
from health care programs at accredited U.S.
schools, although these U.S. graduates are treated on
a par with candidates educated in English at foreign
schools. Because it would be impracticable, the cer-
tification requirement cannot apply to any persons
who have unrestricted employment authorization,
such as F-1 students with practical training; J-2 de-
pendents; E-1/E-2/E-3 spouses and L-2 spouses; any
beneficiaries of family-based adjustment applica-
tions; dependent beneficiaries of employment-based
adjustment applicants; Cuban adjustment applicants,
asylees and refugees; and employment-authorized
persons in removal proceedings.

As of this writing, only three organizations have
been approved by USCIS to provide health care
worker certificates, and they are named in the regu-
lation at § CFR §212.15(e): the CGFNS, the Na-
ttonal Board for Certification in Occupational Ther-
apy (NBCOT), and the Foreign Credentialing Com-
mission on Physical Therapy (FCCPT). Each or-
ganization offers the credentialing exam several
times a year.

ing 8 CFR. §103.2(b)(12) for the proposition that all require-
ments for eligibility must be met at time of filing for adjust-
ment of status).

? Texas Service Center Liaison Meeting Minutes, Question 4
(May 8, 2006), published on AILA InfoNet at Doc. No.
06060168 (posted June 16, 2006).
10

1d

"' Published on AILA InfoNet at Doc. No. 06060560 (posted
on June 16, 2006).
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Speech Language Pathologists/Audiologists,
Physician Assistants, Medical Technicians, and
Medical Technologists all must apply through
CGFNS at present. With these other allied health
care professions, be aware that some aliens may
have earned a professional certification that is not
recognized for immigration purposes, such as the
certificate  from the American Speech-Language
Hearing Association (ASHA).

For a worker to be exempt from the English-
language testing requirement'?, he or she must have
received a degree from a school in one of the coun-
tries exempted by regulation at 8 CFR §214.3.
Health care waorkers are exempt from the English-
language testing requirement only if all of the fol-
fowing conditions are met:

* The country of professional education was Aus-
tralia, New Zealand, Canada (except Quebec),
Ireland, the United Kingdom, or the United
States;

» The language of spoken instruction was English;
and

* The language of the textbooks used was English.

Note that aliens educated in the Canadian province
of Quebec are deemed Francophone even if they
were educated in English, as the province requires
bilingual instruction, so these workers must take the
English-language test component.

Certain aliens are authorized under §212(r) of the
INA, 8 USC §1182(r) (2000), to present a “certified
statement™ in lieu of a Visa Screen, in which case
the list of countries also includes South Africa. The
certified statement can come only from CGFNS, and
it has most of the same prerequisites as the Visa
Screen. The certified statement is both the alterna-
tive document for a health care worker exempted
from the language test, and the updating document
for anyone whose Visa Screen is more than five
years old.

To be valid at the time of application, the Visa
Screen must have been issued within the five years
immediately preceding the date of application. 1f the
certificate is older than five years, the alien will have
to obtain a new statement from the organization is-
suing the credential, attesting that he or she still
meets all of the requirements, including an unen-

" Currently limited to the Test of English as a Foreign Lan-
guage (TOEFL) or International English Language Testing
System (IELTS) exams.

cumbered license and up-to-date evidence of English
proficiency.

NONIMMIGRANT VISA OPTIONS

A Visa Screen is not required for a nurse or allied
health care worker who is completing an educational
or training program under -1 student, J-1 exchange
scholar, or H-3 trainee status.”

F-1

F-1 visa status is available to aliens who come to
the United States as students to complete a full-time
course of study with an educational institution ap-
proved by USCIS to enroll foreign students. A for-
eign student may apply for a visa directly at a U.S.
Embassy, or if a Canadian citizen, at a border post,
with the authorizing Form 1-20 issued by the school.
F-1 students must register for inclusion in the Stu-
dent and Exchange Visitor Information System
(SEVIS) database so that their entry and mainte-
nance of status can be monitored. Registration by
the individual alien is required in addition to any
data entered into SEVIS by the sponsoring school.

Nurses and allied health care workers—such as
those coming to complete a four-year bachelor of
science degree—may be admitted as F-1 students to
pursue further education and training in the United
States. If the school has a formal affiliation agree-
ment with a local teaching hospital or health care
service facility for training that forms an established
part of the school’s curriculum, then a student may
work for up to 20 hours per week at that facility dur-
ing completion of the degree. However, students
who use more than 12 months of full-time Curricular
Practical Training (CPT) are not eligible for post-
completion Optional Practical Training (OPT).™
Students in these occupations must keep in mind that
they will need additional months of OPT after
graduation to remain in the United States long
enough to complete the Visa Screen process.

During the course of education, an F-1 student
may work off-campus only if the employment is at a
facility explicitly integrated with the educational
program that has a formal affiliation agreement with
the school. The formal affiliation must be associated
with a school’s established curriculum or with con-
tractually-funded post-graduate research projects'.

"* 8 CFR §212.15(b}(3)
" § CFR §214.2(D)(10)(})
' 8 CFR §214.2(f)(9)(D).(ii)
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Off-campus employment with an employer affiliated
with the school may not exceed 20 hours per week
during the school year but can be full time during
holidays and vacations. Morcover, off-campus em-
ployment with non-affiliated employers requires an
Employment Authorization Document (EAD), and is
available only to students who are utilizing OPT, or
those who (1) have already carried a full course load
for at least one full year; and (2) have demonstrated
severe, unforeseen economic hardship. Off-campus
employment during a course of study using an EAD
based on severe economic hardship is deducted from
the allotted 12 months of OPT that would otherwise
be available following graduation. Every F-1 student
who has been granted a period of post-completion
OPT must apply for and obtain an EAD before he or
she may commence work.

Because practical training only lasts for one year
at most, it is imperative that nursing and other health
care students who are hired to begin work under
OPT with a U.S. employer shortly after they gradu-
ate be urged to take the NCLEX or CGFNS exams,
and then to complete the Visa Screen process as ex-
peditiously as possible.

J-1

J-1 visa status is available to aliens who come to
the United States as scholars or trainees to complete
an Exchange Visitor Program with a sponsor accred-
ited by the Department of State (DOS). Aliens may
apply for the visa directly at a U.S. Embassy, or if a
Canadian citizen, at a border post, with the authoriz-
ing Form D5-2019 issued by the program sponsor,
J-1 exchange visitors must register for inclusion in
the SEVIS database so that their entry and mainte-
nance of status can be monitored. Individual regis-
tration is required in addition to any data entered
into SEVIS by the sponsoring institution.

While the law does not explicitly prohibit the use
of J-1 professional training programs for nurses, in
practice, DOS does not approve J-1 training pro-
grams in nursing sponsored by an employer. Gener-
ally, approved J-1 program sponsors are unwilling to
entertain applications for employer training pro-
grams in health care occupations that entail direct
patient care or contact, as doing so could cause the
program sponsor to lose its accreditation with DOS,
Employer training programs typically include many
of the activities involved in employment in the field,
so allowing such trainees to provide any patient care
would be sidestepping the Visa Screen requirement.

In the unlikely event that a sponsor were to issue
a Form DS-2019 for a health care training program,
it is likely the applicant would face visa refusal if the
training involved any sort of clinical patient contact.
A successful J-1 training program application in a
health care field would have to be entirely non-
clinical, focusing on management, policy or research
issues, and the employment setting would have to be
such that no incidental patient contact would result.

- Therefore, the J-1 visa is not a practical option for

most non-physician health care workers outside the
context of formal ecducational institutions, even
though there is no policy document prohibiting it.
Individuals completing advanced degrees in the
United States, such as a doctor of physical therapy
or a master of science in nursing, may be accorded
visa status as J-1 scholars, but this is likely to be the
only legitimate use of the J-1 visa category by
nurses and allied health care workers that most prac-
titioners will encounter.

Once they complete their U.S. education and any
authorized practical training, nurses from most
countries'® no longer qualify for a nonimmigrant
work visa status, so their alternatives are more lim-
ited than those of other allied health care workers,

H-3

H-3 visa status is available for training at a U.S.
organization upon the filing of a petition with
USCIS if the sponsoring organization can demon-
strate:

* That it is necessary for the beneficiary to be
trained in the United States;

® That such training is unavailable in the alien’s
home country; and

* Why the U.S. employer is willing to incur the
cost of training, as the organization may not use
such trainees to fill U.S. positions.

A trainee may not engage in productive employ-
ment unless it is incidental and necessary to the
training, and may not engage in employment that
will displace a U.S. worker,

As in cases involving J-1 status, a Visa Screen is
not required for H-3 trainees. However, the training
is provided in a work environment, so an H-3 train-
ing program is unlikely to be approved if it involves
any clinical patient care or contact.

' Canada and Mexico are notable exceptions.. See supra
note 4, and accompanying text.
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Unlike the J-1 visa, the H-3 is petition-based, so
the sponsor must describe the training program in
the petition, and USCIS must approve all of the ele-
ments of the training program before a visa applica-
tion may be made at an embassy or consulate, In
addition to the clinical contact problem, H-3 peti-
tioners face the additional hurdle of having to dem-
onstrate that such training is not available in the
beneficiary’s home country. For these reasons, the
H-3 is not widely used in healthcare occupations.

TN

Health care workers who are citizens of Canada
and Mexico may enter the United States under TN-1
status to work in any of the occupations listed in the
North American Free Trade Agreement (NAFTA)
and its implementing regulations.'” TN classification
is generally available to RNs, Physical Thera-
pists/Physiotherapists, Occupaticnal Therapists, and
Medical Technologists, but not to Licensed Practical
Nurses, Licensed Vocational Nurses, or Speech
Language Pathologists.

Again, any employment-based visa status re-
quires the health care worker to have a Visa Screen
certificate before he or she may apply for a visa,
seek admission at the border, or file a petition with a
request for a change of status. If the alien is already
in the United States in a non-work-authorized status,
he or she must obtain a Visa Screen certificate be-
fore applying for any change of status or extension
of stay.

Until July 26, 2005, there existed a special tem-
porary waiver of the Visa Screen requirement for an
individual who was employed already in a desig-
nated health care occupation, who had been working
under TN-1 status in that occupation, and who also
had held an unrestricted U.S. state license to practice
the occupation prior to September 23, 2003. Because
this waiver expired on July 26, 2005, TNs who re-
newed their status earlier in 2005 had to comply
with the Visa Screen requirement before their status
expiration date in 2006, or else risk their lawful
status in the event of any attempt to travel and re-
enter, change employers, or extend their stays.

TN classification is available for many non-Visa
Screen jobs in health care, such as Biochemists,
Dentists, Dietitians, Epidemiologists, Nutritionists,
Pharmacists, Pharmacologists, Psychologists, Rec-

" NAFTA, Annex 1603, App. 1603.D.1, (Dec. 17, 1992), 32
LL.M. 289; see 8 CFR §214.6(c) (2006).

reational Therapists, Rehabilitation and Vocational
Counselors, Social Workers, and Veterinarians, as
well as for Physicians in non-clinical teaching and
research positions. However, nearly all of these TN
occupations require a state license to practice in the
United States, so at the time of admission the appli-
cant must present either a valid Canadian license, a
valid U.S. state license, or proof that a license will
be issued upon admission to the United States in
work-authorized status and issuance of a Social Se-
curity number.’®

A TN applicant must present all documents in the
original if applying at the border or airport {Cana-
dian citizens) or at a U.S. Embassy (Mexican citi-
zens), but photocopies will suffice if applying to a
USCIS Service Center for an extension of stay or
change of status via petition by the U.S. emplover
on Form I-129. Documents the TN applicant must
present include the following:

= Proof of citizenship'’;

* Visa Screen certificate or certified statf:rmant,l0 if
applicable to the occupation;

* Valid U.S. state or Canadian provincial license
for that occupation, or proof of eligibility for pro-
spective licensure, if applicable;”’

'® INS Memorandum HQ 70/6.1.3, from Thomas E. Cook,
Acting Assistant Commissioner, Adjudications, “Adjudica-
tion of Form [-140 Petitions for Schedule A Nurses Tempo-
ratily Unable to Obtain Social Security Cards” (Dec. 20,
2002), published on AILA InfoNet at Doc, No, 03010840
(posted Jan. 8, 2003). Although this memorandum only ap-
plies to immigrant visas, it observes that many nurses are
admitted in a non-work-authorized visa status to take the
NCLEX-RN exam and, thus, cannot obtain state licensure
until they are granted some other visa status that permits the
issuance of a social security card. The memo notes, “In such
cases, the common practice is for the state nursing board to
issue a letter to the nurse informing him or her that because
he or she has passed the NCLEX-RN examination, the nurse
will be granted a license to practice nursing in that state upon
obtaining and submitting a valid SSN.” /d at 2.

" Travelers by air are already required to present a passport
as of January 23, 2007, under phase I of the Western Hemi-
sphere Travel Initiative. “Documents Required For Travelers
Departing From or Arriving In the United States at Air Ports-
of-Entry from Within the Western Hemisphere, Final Rule,”
71 Fed. Reg. 68412 (Nov. 24, 2006). Phase II, which wil
require travelers entering at land and sea ports to present a
passport, has not been the subject of a final rule yet, but the
IDHS press release and proposed rule at 71 Fed, Reg. 46153
(Aug. 11, 2006) suggest this requirement could become ef-
fective as early as January 1, 2008,

P INA §212(r), 8 USC §1182(r).





















